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Court of Appeals of the District of Columbia. 


No. 3830. 

Orlando Lee Cleveland, Appellant, 

vs. 

Robert Mattingly, Judge of the Police Court of the District of 

Columbia. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 66659. 

Orlando Lee Cleveland, Petitioner, 

vs. 

Honorable Robert Mattingly, Judge of the Police Court of the 

District of Columbia, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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ORLANDO L. CLEVELAND VS. ROBT. MATTINGLY, ETC. 


Petition. 

Filed May 9, 1922. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 66659. 

Orlando Lee Cleveland, Petitioner, 


Honorable Robert Mattingly, Judge of the Police Court of the 

District of Columbia. 

attrfTe totSS CoEw 
the^Strilf^f feiwf 

information has been filed against this petitioner 
Distnct of Columbia, being numbered 
Nt^An^.’l petitioner is charged with a violation of the 

*“ .**’“* having on the 

6th of May 1922, sold intoxicating liquor in violation of the said 

♦K - “ileges that he has objected to being tried upon 

Jafd hntTwTi, ,1® a® afore- 

f 4 if* ^e.aaid respondent, the Honorable Robert Mattingly, 

Police Court as aforesaid, over the objection of this 

jurisdiction of the offense alleged 
against this petitioner as aforesaid, and unless the writ praved for 
IS granted, the said respondent has announced his intention 
^ to, and will try this petitioner upon the said information. 

** u Petitioner alleges that no indictment or informa- 

sl^d P^.wJ prn!‘ 1?™ by a grand jury, and that the 

said Police Court is without jurisdiction to try him upon the said 

information, because the allegations therein contained constitute an 
infamo^ crime, and the punishment prescribed by law for the 
offense therein alleged against this petitioner is infamous, and unless 
the writ hMein prayed for be granted, the rights of this petitioner 
under the Constitution of the United States will be violated. 

I f’® workhouse for the Dis- 

therein ** required of every prisoner imprisoned 

petitioner prays that this court may grant and 
award to him a writ of prohibition, prohibiting the said Robert Mat- 
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ORLANDO L. CLEVELAND VS. ROBT. MATTINGLY, ETC. 


tingly Judge of the Police Court of the District of Columbia from 
proce^ing to take and have jurisdiction of the said information and 
prohibit the said Robert Mattingly, Judge of the Police Court as 

aforesaid from proceeding with the trial of this petitioner upon the 
said information. 

And for such other and further relief as may be proper in the 
premises. 


T. M. WAMPLER, 

Attorney for Petitioner. 


ORLANDO LEE CLEVELAND. 


District of Columbia, To wit: 

Orlando Lee Cleveland, being first duly sworn made oath tha< 
the allegations and statements contained in the foregoing 
petition are true to the best of his knowledge, information 
and belief. 

ORLANDO LEE CLEVELAND. 


Subscribed and sworn to before me this 9th day of May 1922. 

[seal.] FRANCIS R. ELLIS, 

Notary Public, D. C. 

My Commission expires March 29, 1926. 


Order Dismissing Petition. 

Filed May 13, 1922. ' 

* ^ * * * * 

Upon consideration of the petition filed herein it is this 13" dav 
of May 1922 ^ 

Ordered that the relief prayed for in the said petition be and the 
same is hereby denied, and the said petition is hereby dismissed. 

WALTER I. McCOY, 

Chief Justice. 

The petitioner, Orlando Lee Cleveland, in open court, noted an ap¬ 
peal to the Court of Appeals of the District of Columbia, from the 
above order, and upon their motion, the bond on appeal for costs is 
fixed at $100.00, or a deposit of $50.00 in cash, with the clerk of the 
Court, in lieu thereof. 
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ORLANDO L. CLEVELAND VS. ROBT. MATTINGLY, ETC. 


^ Memorandum. 

May 16, 1922. Undertaking on appeal approved and filed. 

Assignment of Errors. 

Piled May 16, 1922. 

♦ ♦ Jk * 

* ♦ ♦ ♦ ♦ 

The Mtitioner ^ips as error herein the following. 

T. M. WAMPLER, 

Attorney for Petitioner. 

foregoing is acknowledged this 16 day 

BERNARD D. HEFFERNAN, 
Assistant U. S. Attorney, Z). C. 

Designation of Record. 

Filed May 16, 1922. 


r .1 Supreme Court of the District of Columbia will 

appeal herein and the fob 
lowing IS hereby designated as necessary to be copied 

1. The Petition. 

o 2. The order dismissing the petition, 

rni Memo.: appeal bond filed. 

4. The assignment of errors. 

5. This designation. 

T. M. WAMPLER, 
Attorney for Petitioner. 

1922^^^^ ^ acknowledged this 16 day of May 

BERNARD D. HEFFERNAN, 
Assistant U. S. Attorney, h. C. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

nf ?* (^erk of the Supreme Court of the District 

to 5 b^th^ncln®”^^^* certify the foregoing pages numbered from 1 
, both inclusive, to be a true and correct transcript of the record 







OKLANLO L. C’LEVELAND VS. ROBT. MATTINGLY, ETC. 5 

according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 66659 at I./aw, wherein 
Orlando Lee Cleveland is Petitioner and Honorable Robert Mat- 
fiiigly, Judge of the Police Court of the District of Columbia is 
Respondent, as the same remains upon the files and of record in 
said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th day of June, 1922. 


[Seal of Supreme Court of the District of Columbia.] 


L. M. G./E. W. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3830. Orlando Lee Cleveland, appellant, vs. ^bert Mattingly, 
judge of the Police Court of the District of Columbia. Court of Ap¬ 
peals, District of Columbia. Mled Jun. 12, 1922. Henry W. 
Hodges, clerk. 


(6650) 
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In the Court of Appeals of the District of 

Columbia. 

April Term, 1922. 


No. 3830. Special Calendar. 


Orlando Lee Cleveland, appellant, 

V. 

Hon. Robert Mattingly, Judge of the Police 
Court of the District of Columbia, appellee. 


BRIEF OB B EHALF OF THE APPELLEE. 


STATEMENT OF THE CASE. 

In case No. 248428 in the United States branch 
of the Police Court of the District of Columbia an 
information was filed chai;ging Orlando Lee Cleve¬ 
land, appellant, with a violation of the national 
prohibition act. Such information chained that 
appellant had, on May 6 , 1922, sold intoxicating 
liquor in violation of said act. The sufficiency of the 

language of the information to chaige a violation of 
the act is not here in question. 

Claimi^ that the police court had no ju^iction 
to try him for the offense charged, appellant, on 
May 9, 1922, filed in the Supreme Court of the Dis- 
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trict of Columbia a petition praying for a writ of 
prohibition to prohibit the judge of the police court 
from proceeding to take jurisdiction of the informa¬ 
tion and to prohibit the judge from proceeding with 
the trial of appellant on said information. 

Appellant's petition in the court below was as 
follows: 

Your petitioner, Orlando Lee Cleveland, 
respectfully shows unto the court the follow¬ 
ing facts: 

First. That he is a citizen of the United 
States and a resident of the District of Co¬ 
lumbia. 

Second. That an information has been filed 
against this petitioner in the Police Court of 
the District of Columbia, being numbered 
248428, wherein the petitioner is charged with 
a violation of the national prohibition act, in 
that he is charged with having, on the 6th of 
May, 1922, sold intoxicating liquor in violation 
of the said act. 

Third. Petitioner alleges that he has ob¬ 
jected to being tried upon the said informa¬ 
tion filed against him in the police court as 
aforesaid, but that the said respondent, the 
honorable Robert Mattingly, judge of’ the 
police court as aforesaid, over the objection 
of this petitioner, has proceeded to take jur¬ 
isdiction of the offense alleged against this 
petitioner as aforesaid, and unless the writ 
prayed for is granted the said respondent has 
announced his intention to and will try this 
petitioner upon the said information. 







Fourth. Petitioner alleges that no indict¬ 
ment or information has been returned against 
him by a grand jury, and that the said police 
court IS without jurisdiction to try him upon 
the said information, because the allegations 
therein contained constitute an infamous 
crime, and the punishment prescribed by law 
for the offense therein alleged against this pe¬ 
titioner is infamous, and unless the writ herein 
prayed for be granted, the rights of this pe¬ 
titioner under the Constitution of the United 
States will be violated. 

Fifth. The petitioner alleges that at the 
workhouse for the District of Columbia, hard 
labor IS required of every prisoner impris- 
oned therein. 

Wherefore the petitioner prays that this 
court may grant and award to him a writ of 
prohibition, prohibiting the said Robert Mat¬ 
tingly, judge of the Police Court of the Dis¬ 
trict of Columbia, from proceeding to take and 
have jurisdiction of the said information and 
prohibit the said Robert Mattingly, judge of 
the police court as aforesaid, from proceeding 

with the trial of this petitioner upon the said 
information. 

And for such other and further relief as may 
be proper in the premises. 

/ Orlando Lee Cleveland. 

T. M. Wampler, 

Attorney for Petitioner, 

District of Columbia, to wit: 

Orlando Lee Cleveland, being first duly 
sworn, made oath that the allegations and 
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statements contained in the foregoing petition 
are true to the best of his knowledge, informa¬ 
tion, and belief. ’ 

Orlando Lee Cleveland. 

Subscribed and sworn tb before me this 9th 
day of May, 1922. 

[seal.] Francis R. Ellis, 

Notary Public, D, C. 

My commission expires March 29, 1926. 

Before either a demurrer or answer was filed to 
such petition, the case was brought up for hearing 
on May 13, 1922, on which day the chief justice of 
the court below held the petition insufficient on its 
face to entitle the appellant to the relief sought, 
and thereupon, on said date, the court below entered 
an order denying the prayer of the petition and 
dismissing the petition. 

From this order of the court below denying the 
prayer of the petition and dismissing the petition, 
appellant has appealed to this court. 

Appellant contends that the police court has no 
jurisdiction, and bases his contention on two grounds: 
(1) That under the national prohibition act appellant 
can not be tried on an information, but only on a 
presentment or indictment of a grand juryj and (2) 
that by virtue of the laws in force in the District of 
Columbia the punishment which might be inflicted 
uix)n the appellant in the event of his conviction is 
an infamous punishment, and that appellant is 
therefore, under the fifth amendment to the Constitu¬ 
tion of the United States, entitled to a presentment 










or indictment of a grand jury before being brought to 
trial. 

ISSUE IN THIS COURT. 

The issue in this court is, therefore, whether a 
charge of a sale of intoxicating liquor in violation 
of the national prohibition act is the charge of an 
offense for which the accused is entitled to a present¬ 
ment or indictment by a grand jury before being 
brought to trial. If it is, the judgment of the lower 
court should be reversed; if it is not, the judgment 
of the lower court should be affirmed. 

ARaUMENT. 

^ ‘“toileting Uquor in TloUtlon of th« nstlonm prohIblUon 

•ct te not a crime for whicb tbe accused Is entitled to a present- 
ment or Indictment by • Jury. 

(1) The national prohibition act does not provide 
for a presentment or indictment by a grand jury in 
such case. 

(2) The offense is not infamous within the meaning 

of the fifth amendment to the Constitution of the 
United States. 


(1) The national prohibition act does not provide 
for a presentment or indictment by a grand ju^*y in 
such case. 

Preliimnarily, let it be observed that we are not 
here concerned with the charge of a second offense. 
The charge here involved, the offense charged in the 
information, is a first sale, a first offense. Further 
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let it be noted that the writ of prohibition is an 
extraordinary writ and should be granted only 
where there is a clear case of an attempt on the 
part of a court to usurp the jurisdiction in a case 
over which it has no jurisdiction. 

In support of his contention that the national 
prohibition act requires a presentment or indictment 
of a grand jury, appellant in his brief (p. 7) cites 
section 2 of Title II of said act, which provides: 

And such Commissioner of Internal Rev¬ 
enue, his assistants, agents, and inspectors, 
may swear out warrants before United States 
commissioners or other officers or courts 
authorized to issue the same for the appre¬ 
hension of such offenders, and may, subject 
to the control of the said United States 
attorney, conduct the prosecution at the 
committing trial for the purpose of having 
the offenders held for the action of a grand 
jury. 

> While the language above quoted, considered by 
itself and unrelated to the other provisions of the 
national prohibition act, might possibly be suscept¬ 
ible of the interpretation attempted to be placed 
upon it by appellant, it is submitted that a consider¬ 
ation of other provisions of the act makes plain the 
intent of Congress that prosecutions for violation 
of such act should be by information. 

Thus, section 29 of said Title II of said act pro¬ 
vides: 

It shall be the duty of the prosecuting 
officer to ascertain whether the defendant has 
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previously been convicted, and to plead the 
prior conviction in the affidavit, information, 
or indictment, * * *. 

Section 32 of said Title II of said act provides: 

In any affidavit, informatwn, or indictment 
for the violation of this act, separate defenses 
may be united in separate counts, and the 
defendant may be tried on all at one trial, and 
the penalty for all the offenses may be imposed. 
It shall not be necessary in any affidavit, 
information, or indictment to give the name of 
the purchaser or to include any defensive 
negative averments, but it shall be sufficient 
, to state that the act complained of was then 
and there prohibited and unlawful, but this 
provision shall not be construed to preclude 
the court from directing the furnishing the 
defendant a bill of particulars when it deems 
it proper to do so. 

Some of the offenses covered by the national pro¬ 
hibition act are made felonies and some of the offenses 
covered by said act are made misdemeanors, by reason 
of the penalties imposed ;,and by reading section 2, sec¬ 
tion 29, and section 32 together, it appears that Con¬ 
gress was making provision for the prosecution of all 
these offenses; and in cases of violations which are made 
fek)nies. Congress was preserving to the defendant 
his right to a preliminary hearing before a committing 
magistrate and his right to an indictment of a grand 
jury. And in case of violations which are made mis¬ 
demeanors, Congress was providing for the prosecu- 




tion by information in accordance with the estab- 
Eshed practice in Federal courts. See— 

Yaffee v. [/. S., 276 Fed. 499. 

Young v. U, S., 272 Fed. 967. - 

Brown v. U, <S., 260 Fed. 490. 

Ex parte Brede^ 279 Fed. 147. 

U, S. V. QuaritiicSf 267 Fed. 227. 

U, S. V. Achen, 267 Fed. 595. 

Falconi v. U, S,, 280 Fed. 766. 

In United States v. QuaritiuSy the court hdd that 
upon a charge of maintaining a nuisance in violation 
of the national prohibition law defendant may be 
proceeded against by information. 

In Young v. United States, 272 Fed. 967, the court 
held that the offense of maintaining a nuisance by 
selling and keeping for sale intoxicating liquors in 
violation of the prohibition act is a misdemeanor that 
may be prosecuted by information. 

In Falconi v. United States, 280 U. S. 766, decided 
May 12, 1922, by the Circuit Court of Appeals of the 
Sixth Circuit, it was held that the offense of first sale 
in violation of the national prohibition act (the same 
charge as in the instant case) may be prosecuted by 
information. 

In Ex parte Brede, 279 Fed. 147, at page 149, the 
court said: 

In the case of Young v. f7. S., 276 Fed. 499 
(see also Hunter v. (7. S,, 235, and Brown v. 
U, S,, 260 Fed. 752) it was expressly held 
that the charge of selling liquor under the 
Volstead law was not an infamous crime and 
could be prosecuted by information; 
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(2) The offense is not infamous within the meaning 
of the fifth amendment to the Constitution of the 
United States. 

Appellant's principal contention is that the offense 
is infamous within the meaning of the fifth amend¬ 
ment of the Constitution of the United States, be¬ 
cause, so appellant contends, the punishment is 
infamous. And appellant contends that the punish¬ 
ment is infamous because, in the event of a conviction, 
defendant might be required to do hard labor. And 

in support of this contention appellant relies upon 

# 

Moreland v. United StateSy 66 L. Ed. 430-434, and 
cases of similar import. 

If the statute under which the information in 
this case was filed imperatively required punishment 
by imprisonment at hard labor, or if in the dis¬ 
cretion of the court a sentence at hard labor might 
be imposed, there might be some merit to appellant's, 
contention. 

United States v. Morelandy 66 L. Ed. 434. 

Won Win^ v. U, S,, 163 U. S. 228. 

In re MiUSy 135 U. S. 263-266. 

But it is submitted that the statute in this case 
does not require punishment by imprisonment at 
hard labor, nor does the statute authorize the police 
court to impose a sentence of imprisonment at hard 
labor. 

THE NATIONAL PROHIBITION ACT. 

The punishment prescribed for the offense charged 
m the information is a fine of not more than $1,000 
or imprisonment for not exceeding six months. 


14743—33-2 



This punishment is set forth in section 29 of the act, 
which reads as follows: 

Sec. 29. Any "person who manufactures or 
sells liquor in violation of this title shall, for 
a firet offense, be fined not more than one 
thousand dollars or imprisoned not exceeding 
six months, and for a second or subsequent 
offense shall be fined not less than two hun¬ 
dred dollars nor more than two thousand 
dollars and be imprisoned not less than one 
nor more than five years. 

It thus appears from the language of the statute 
that a first offense of sale is punishable merely by a 
fine or by imprisonment ''for not exceeding six 
months. That is to say, the offense of a first sale 
in violation of the act is merely a misdemeanor j 
whereas the offense of a second or subsequent sale, 
being punishable by imprisonment of not more 
than five years, is a felony. 

There is nothing in the national prohibition act 
requiring the punishment to be at hard labor or 
authorizing the imposition of imprisonment at hard 
labor upon conviction of a first sale. 

The place of imprisonment is not prescribed by 
the national prohibition act. As to the place of 
imprisonment upon conviction of a misdemeanor in 
the District of Columbia, section 934 of the Code of 
Law for the District of Columbia (act of March 3, 
1901, 31 Stat. 1341, chapter 854) provides as follows: 

Sec. 934. Place of imprisonment .—When any 
person shall be sentenced to imprisonment for 
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a term not exceeding six months the court may 
direct that such imprisonment shall be either 
in the workhouse or in the jail. When any 
person is sentenced for a term longer-than 
six months and not longer than one year such 
imprisonment shall be in the jail, and where 
the sentence is imprisonment for more than 
one year it shall be in the penitentiary. 
Cumulative sentences aggregating more than 
one year shall be deemed one sentence for the 
purposes^ of the foregoing provision. When 
the punishment of an offense may be im¬ 
prisonment for more than one year the nrosecu- 
tion shall be in the Supreme Court of the Dis¬ 
trict. When the maximum punishment is a 
fine only or imprisonment for one year or less 
the prosecution may be in the police court. 
(Italics supplied.) 

It will be noted that section 934, above referred 
to, makes no provision with reference to hard labor. 

The act of March 3, 1909, 35 Stats. 717, chapter 
250, provides, in part, as follows: 

Sites for r^ormatory and workhouse .—The 
Commissioners of the District of Cdumbia are 
hereby authorized and directed to purchase 
two tracts of land, widely separated, of not less 
than one thousand acres each, either or both 
of which to be situated in the State of Mary¬ 
land or in the State of Virginia; one of said 
tracts shall be used as a site for the construc¬ 
tion and erection of a reformatory of sufficient 
capacity to accommodate at least one thousand 
inmates, - and the other for the construction 




and erection of a workhouse of sufficient 
capacity to accommodate at least five hundred 
prisoners, and to build necessary temporary 
structures on each tract ] the said commis¬ 
sioners are hereby authorized and directed to 
appoint a commission to consist of three per¬ 
sons, one of said commissioners shall be chair¬ 
man, which commission shall employ an archi¬ 
tect skilled in the construction of such build¬ 
ings to prepare all plans, specifications, and 
estimates deemed necessary or required by 
said commission, and which shall first be ap- 
proved before acceptance by the Commission¬ 
ers of the District of Columbia, who are hereby 
required to construct said reformatory and 
workhouse j and on their direction the prisoners 
at the time confined in any existing workhouse qf 
said District shall clear and prepare any or all 
such tracts ofi land for buildingy and assist in the 
construction ofi any or all ofi said buildings; and 
the Supreme Court ofi the District qf Columbia, 
and the Attorney Generaly and the warden ofi the 
]ail qf said District are hereby authorized and 
directedy on the request qf the Commissioners ofi 
the District qf Columbiay to require male prison-^ 
ere at the time serving sentence in said jail to do 
the saU work, ♦ * ♦ (Italics supplied.) 

The act of June 25,1910, 36 Stats. 785, chapter 385, 
provides, in part, as follows: 

Reformatory and workhouse. —^For the fol¬ 
lowing purposes in connection with the re¬ 
moval of jail and workhouse prisoners from 
the District of Columbia to the sites acquired 
or to be acquired for a workhouse and reform- 
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atory in the State of Maryland or Virginia, 
in accordance with the provisions of existing 
law, including * ♦ ♦ one hundred and 
twenty thousand dollars: Provided, That the 
Commissioners of the District of Columbia are 
hereby authorized to appoint a superintend¬ 
ent for each institution on the said sites and 
require bond from such superintendent for the 
faithful performance of his duty and to employ 
such other personal services as may be neces¬ 
sary, and the Supreme Court of the District of 
Columbia, the Attorney General, and the warden 
of the District of Columbia Jail, when so requested 
by the Commissioners of the District of Colum¬ 
bia, shall deliver into the custody of either of said 
superintendents or the authorized deputy or 
deputies of either of said superintendents, pris¬ 
oners sentenced to confinement in said jail for 
offenses against the common law or against 
statutes or ordinances relating to the District of 
Columbia, and, in the discretion of the Supreme 
Court of the District of Columbia and the Attor¬ 
ney General, prisoners serving sentence in said 
jail for offenses against the United States, for 
the purposes named in the law authorizing the 
acquisition of sites for said reformatory and 
workhouse; and the Commissioners of the Dis¬ 
trict of Columbia are hereby vested with juris¬ 
diction over such prisoners from the time they 
are so delivered into the custody of either of said 
superintendents or the duly authorized deputy 
or deputies of said superintendents, including 
the time when such prisoners are in transit be¬ 
tween the District of Columbia and the sites 
acquired or to be acquired for such reformatory 


QTid workhouss and duviug the period such pris¬ 
oners are on said sites and until they are released 
or dischirged under due process of law. - 

The act of March 2, 1911, 36 Stats. 1002-1003, 
chapter 192, provides, in part, as follows: 

Providedj That the Supreme Court of the 
District of Columbia, the Attorney General, 
and the warden of the District of Columbia 
Jail, when so requested by the Commissioners 
of the District of Columbia, shall deliver into 
the custody of the superintendent or author¬ 
ized deputy or deputies of said superintendent 
of said workhouse, male and female prisoners 
sentenced to confinement in said jail for 
offenses against the common law or against 
statutes or ordinances relating to the District 
oC Columbia, and, in the discretion of the 
Supreme Court of the District of Columbia 
and the Attorney General, male and female 
prisoners serving sentence in said jail for 
offenses against the United States, for the 
purposes rmmed in the law auihorizing the 
acquisition of the site for said workhouse and 
such other work or services as may he neces- 
sary^ in the discretion of the Commissioners of 
said Districtj in connection with the construe- 
tionj maintenancCf and operation of said work- 
house, or the prosecution of any other public 
work at said institution or in the District of 
Columbia: Provided further, That, on the 
direction of mid commissioners, male and 
female prisoners confined in any existing 
workhouse or in the Washington Asylum and 
Jail of the District of Columbia shall be de- 
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livered into the custody of said superintendent 
or the authorized deputy or deputies of said 
superintendent aforesaidy to perform similar 
work or services to those hereinbefore re¬ 
quired of mule and female prisoners serving 
sentences in the District of Columbia Jail: 
Provided furthery That the Commissioners of 
the District of Columbia are hereby vested 
with jurisdiction over such male and female 
prisoners from the time they are so delivered 
into the custody of said superintendent or the 
duly authorized deputy or deputies of said 
superintendent, including the time when such 
prisoners are in transit between the District 
of Columbia and the site acquired for such 
workhouse, and during the peri^ such prison¬ 
ers are on such site or in the District of Colum¬ 
bia until they are released or discharged under 
due process of law: Provided furthery That all 
the authority, duties, discretion, and powers 
now vested in the Attorney General of the 
United States, by law, in relation to the sup¬ 
port of prisoners sentenced to confinement in 
the jail of the District, including the custody 
of the jail buildings, grounds, and appur¬ 
tenances, and authority over the warden and 
employees thereof, and in relation to and 
accoimting for all appropriations in connec¬ 
tion with such prisoners, jail, warden, and 
employees, are hereby transferred to and 
vested in the Commissioners of the District of 
Columbia, to take effect and be in force on 
and after the first day of July, nineteen 
hundred and eleven, and the Commissioners 
of the District of Columbia are hereby author- 


IT) 

ized and directed to receive and keep in the 
jail of the District of Columbia all other 
prisoners committed thereto for offenses - 
against the United States: Provided further^ 
That the jail of the District of Columbia and 
the Washington Asylum of said Districtj on 
and after the fir^t day of July^ nineteen hun¬ 
dred and eleveny shall he combined as one 
institutiony known as the Washington Asylum 
and Jail; and the Commissioners of said 
District are hereby authorized to appoint a 
superintendent of said institution, at a com- 
pensation of one thousand eight hundred 
dollars per annum, and the positions of 
warden of the jail and superintendent of the 
institution now known as Washington Asylum 
are abolished qn and after said date; and all 
the duties, discretion, and powers now vested 
in and exercised by the warden of the jail of 
said District and the superintendent of the 
present Washington Asylum are hereby trans¬ 
ferred to and vested in the superintendent 
herein provided for, who shall give bond to 
the District of Columbia for the faithful per¬ 
formance of the duties of his office, as are now 
or may hereafter be prescribed, in the penal 
sum of five thousand dollars, with surety or 
sureties to be approved by said commission¬ 
ers: Provided furthery That whenever and 
wherever authority of law exists to sentence^ 
commity order committedy or confine any 
person to or in said jail or asylum, said au¬ 
thority shall, on, from, and after July first, 
nineteen hundred and eleven, be exercis^ by 
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sentence, commitment, order of c(mmitment, 
or confinement to or in said Washington 
Asylum and Jail: Provided further. That all 
of the 'powers, duties, a'nd authority 'now 
vested in the Su'preme Court of the District of 
Columbia in relation to the appoint'ment and 
removal of the warden of the jail of the 
District of Columbia, and in relation to the 
'making of rules for the government and 
discipline of the 'prisoners confined in the 
jail, are hereby transferred to and vested in 
the Commissioners of the District of Columbia, 
who shall also have the authority heretofore 
vested in the warden to appoint subordi¬ 
nate officers, guards, and employees, without 
the approval of the Chief Justice of the 
Supreme Court of the District of Columbia: 
Provided further. That the Commissioners of 
the District of Columbia are hereby author¬ 
ized, under such regulations as they may pre¬ 
scribe, to sell to the various departments and 
, institutions of the government of the District 
of Columbia the products of said workhouse, 
and all moneys derived from such sales shall 
be paid into the Treasury, one-half to the 
credit of the United States and one-half to 
the credit of the District of Columbia. (Italics 
supplied.) 

It thus appears by the very language of the act of 
March 2 , 1911 , that whenever and wherever a'uJhoriiy 
of law exists to sentence, commit, order committed or con~ 
fine any person to or in said jail or asylum, said authority 
shall, on, upon, and after July 1,1911, be exercised by 
sentence, commitment, order of commitment, or confine- 



18 


merU to or in said Washington Asylum and Jail," not 
in a workhouse. 

It thus appears that if appellant was tried and con¬ 
victed in the police court of the offense charged 
against him in the information, and was sentenced by 
the police court to imprisonment for not exceeding 
six months, appellant would be committed to im¬ 
prisonment in the Washington Asylum and Jaily not 
at the workhouse. If, after such a sentence, appel¬ 
lant was later removed from such Washington 
Asylum and Jail by the Commissioners of the District 
of Columbia to the workhouse in Occoquan, Va.; and 
the said commissioners, without any authority of law, 
required him to do ^^hard labor,^’ appellant might at 
that time be in a position to apply to a court for a 
writ of habeas corpus to relieve him from the un¬ 
authorized requirement of '‘hard labor.'' Such a 
situation at this time is, however, too imaginative 
and speculative for serious consideration. The ques¬ 
tion here is whether the police court has jurisdiction 
to try appellant and sentence appellant on the 
information that has been found charging him with 
a misdemeanor. , 

Section 43 of the Code of Law for the District of 
Columbia provides as follows: 

Sec. 43. Jurisdiction. —The said [police] 
court shall have original jurisdiction concur¬ 
rently with the Supreme Court of the District, 
except where otherwise expressly herein pro¬ 
vided, of all crimes and offenses committed in 
the said District not capital or otherwise 
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infamous and not punishabl© by imprison¬ 
ment in the penitentiary, except libel, con¬ 
spiracy, and violation of the post-office and 
pension laws of the United States; and also of 
all offenses against municipal ordinances and 
regulations in force in the District of Columbia. 
The said court shall also have power to 
examine and commit or hold to bail, either for 
trial or further examination, in all cases, 
whether cognizable therein or in the Supreme 
Court of the District. 

Section 44 of the Code of Law for the District of 
Columbia provides: 

Sec. 44. That prosecutions in the police 
court shall be on information by the proper 
prosecuting officer. * * ♦ 

Section 83 of the Code of Law for the District of 
Columbia provides: 

Sec. 83. The criminal court .—The trial of 
crimes and misdemeanors committed in the 
District of Columbia shall be in the Supreme 
Court of the District of Columbia holding a 
special term as a criminal court, except such 
misdemeanors as are within the jurisdiction of 
the police court, as to which said court shall 
have concurrent jurisdiction with said police 
court. * ♦ ♦ 

Section 335 of the United States Criminal Code of 
1910 provides: 

All offenses which may be punished by 
death or imprisonment for a term exceeding 
one year shall be deemed felonies. All other 
offenses shall be deemed misdemeanors. 
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From the foregoing it thus appears that the police 
court has jurisdiction to proceed in this case on an 
information. In United States v. Cross, 1 MacArthur 
(D. C.), 149, the defendant was indicted by the grand 
jury for the offense of petit larceny. To the indictment 
the defendant pleaded specially that the Supreme 
Court of the District of Columbia ought not to take cog¬ 
nizance of the offense for want of jurisdiction, inasmuch 
as Congress, by the act creating the Police Court of the 
District of Columbia, approved January 17, 1870, 
vested in that court original and exclusive jurisdiction 
of the offenses. Said act provided that the police ’ 
court “shall have original and exclusive jurisdiction 
of all offenses against the United States committed in 
the District of Columbia not deemed capital or other¬ 
wise infamous crimes; that is to say, of all simple 
assaults and batteries, and of all other misdemeanors 
not punishable by imprisonment in the penitentiary.” • 
The penalty provided by law for such an offense was 
a fine not exceeding $200 or imprisonment in any jail 
in the District for a term not exceeding six months, 
or both, at the discretion of the court. The court 
held that the offense at i^ue was not an infamous 
offense in the contemplation of the Constitution; that 
it was dealing with a simple misdemeanor; that original 
jurisdiction of the offense was properly committed to 
to the police court. 

In Falconi v. United States, 280 Fed. 766, the 
defendant was convicted of a first sale and posses¬ 
sion in violation of the national prohibition act and 
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was fined and sentenced to four months’ imprison¬ 
ment; he contended that, as hard labor might be 
required of him at the workhouse, the offense was 
infamous and required an indictment. The convic¬ 
tion, however, was affirmed, the court, after citing 
the cases on this point, including the Moreland case, 
supra, holding that the Ohio statutes relating to 
county prisons did not authorize employment at 
hard labor of a Federal prisoner sentenced to impris¬ 
onment in a county workhouse, where neither the 
offense of which he was convicted nor the sentence 
authorized imprisonment at hard labor. 

That labor required of prisoners for mental and 
physical well-being of the prisoner does not make an 
offense infamous, see Ex parte Brede, 271 Fed. 147, 

CONCLUSION. 

It is therefore submitted that the police court has 
jurisdiction to proceed against the appellant on the 
information, and the court below did not err in de- 
nying the writ of prohibition and dismissing the 
petition, and that therefore the judgment of the 
lower court should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

Attorney <tf the United States in and 

for the District qf Columbia. 

James J. O’Leary, 

Assistant Attorney cf the United States in 

and for the District cf Columbia. 
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